CENTRAL HO AL Q2
V.
O-H CGE F SIRFACE M N NG RECLAVATI ON AND ENFCGRCEMVENT
| BLA 92-73 Deci ded July 31, 997

Appeal froma decision of Administrative Law Judge David Torbett
di smssing an application for reviewof a notice of violation. H89-2-R

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Enf or cenent Procedures: General | y--Surface M ni ng
Gntrol and Recl anmati on Act of 1977: Sate Program
General |y

Uhder 30 CF.R 8 843.12(a)(2), a properly and lawf ul | y
promul gated regul ation of the Departnent, CBMs
oversight capacity includes the authority to issue a
notice of violation in individual cases although the
prinmary regul atory responsibility for enforcenent of
surface coal mning and recl amati on operations has been
assuned by the state under the provisions of SMIRA
Duly promul gated regul ati ons have the force and effect
of lawand this Board may not treat themas
insignificant or otherw se declare theminvalid.

2. Surface Mning Gontrol and Recl amation Act of 1977:
Enf or cenent Procedures: General | y--Surface M ni ng
Gntrol and Recl anation Act of 1977. Sate Program 10-
day Notice to Sate

Wien, in response to a 10-day notice, the state agency
refuses to take corrective action because it does not
consider a violation of the state programto exist, it
is proper for CBMto construe the state s response as
i nappropriate and proceed wth a Federal inspection
where the interpretati on advanced by the state agency
is contrary to both the intent of SMRA and a
reasonabl e interpretation of state | aw

3. Rul es of Practice: Appeal s: Jurisdiction--Surface
Mning Gntrol and Recl anati on Act of 1977. Appeal s:
General |y
The Secretary has del egated authority to the Board
of Land Appeal s to decide finally for the Departnent
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appeal s relating to the conduct of surface coal mning
under the SMORA

APPEARANES D Mchael Mller, Esq., and Charles H Gooper, Jr., Esq.,
@l unbus, Chio, for Gentral Chio Goal Conpany; Véyne A Babcock, Esq.,
Gfice of the Held Solicitor, US Departnent of the Interior, R ttsburgh,
Pennsyl vania, for Gfice of Surface Mning Recl anation and Enf or cenent.

(PN ON BY ADM N STRATI VE JUDEE THRRY

Gentral Ghio al Gonpany (Central Chio) appeal s froma Septenber 13,
1991, Decision by Admnistrative Law Judge David Torbett sustaining Notice
of Molation (NOY) No. 89-07-254-01 issued by the Gfice of Surface Mning
Recl amati on and Enforcenent (C8V), and dismssing CGentral Qhio's
Application for Review This proceedi ng concerns Central Chio's Qive
Geen Mne in Noble Gounty, Chio, operated under Chio Permit No. D 0127.

The NOV in question was issued by G8Mon March 22, 1989, for failure
to properly treat or cover toxic-formng naterials on a reclained mnesite
inviolation of Chio Admnistrative Gode 88 1501: 13-9-14(J), 13-9-04(J),
and 13-05-01(F), and Departnental regulations 30 CF. R 88 816.102(f) and
816. 41(f).

The Application for Reviewwas filed by Gentral Chio on April 24,
1989, and schedul ed for hearing on Miyy 25, 1989. In lieu of a hearing,
the parties thereafter filed a stipulation of facts and exhibits, and
responsi ve briefs, upon which Judge Torbett rendered his Decision. Judge
Torbett summarized the evi dence as fol | ows:

n January 19, 1989, CBVRE Inspector R chard W Buckl ey,
acconpani ed by two inspectors of the Chio Departnent of Natural
Resources (herei nafter "CONR'), conducted a randomi nspection of
Gentral Ghio Permit No. D 0127. This inspection reveal ed several
areas barren of vegetation. Two soil sanpl es were taken -- one
fromanother area and a second fromthe barren area. Laboratory
anal ysis determined the first sanple to be non-toxic while the
second held toxic formng materials. (Sipulation No. 5). Based
on the anal ysis, the toxic concentration of the second sanpl e net
the definition of "toxic formng naterial s" under the applicabl e
Qhio reclanation rules. (Sipulation No. 7.)

| nspect or Buckl ey i ssued (DNR a Ten- Day- Noti ce [ TDN
Nb. 89-07-254-02 under § 521(a)(1l) of the Act, codified at
30 USC 1271(a)(1), to AN\R notifying the state authority
that CGentral Qhio had failed to properly treat or cover the
toxic formng naterials. (DN\R s response to the Ten-Day-Noti ce
stated that the departnent had determned there to be no
violation of Chio's reclanation laws. (Exhibit 5.) O\R
r esponded
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that because the state revegetation standards had been net in the
areas in question, that the standards requiring covering or
treating of the toxic formng nateria s need not be separately
applied. (Exhibit 5.) According to N\R the amount of toxic
formng nmaterial s present was insufficient to prevent the

i ntended post-mning |and use as neasured by the revegetation
standards. O Mrch 1, 1989, CSVRE advised (D\Rthat its
response was consi dered i nappropriate. (Exhibit 6.) N na Rose
Hatfield, the Glunbus FHeld Gfice Drector, inforned Tim
Deringer, Chief of (ONR that (ONRs interpretation rejecting
the standard to treat exposed toxins as a separate requi renent
apart fromthe vegetation standards was arbitrary and capri ci ous.
(Exhibit 6.) @NRdid not seek infornal review of CBME s
determnation as permtted by the regulations at 30 CF. R § 842.

CBMRE conducted a fol | ow up inspection under its oversight
authority on March 22, 1989. Inclenent weather had prevent ed
any action to elimnate the toxins. Three barren areas were
i nspected, neasuring 918 square feet, 1,620 square feet and 2, 961
square feet, respectively. (Sipulation No. 15.) n the sane
day, Notice of Molation No. 89-07-254-01 was issued for failure
to properly cover or treat the toxic formng naterials.

The pH | evel neasures solubility of trace el enents avail abl e
to plants. These trace el enents can be toxic to plants when they
are nore sol ubl e, as they becone nore so under nore acidic, or
| ower ph [sic] levels. The optinumsoil pHfor nost plants is
6.5wththe lower limt at 4.0. Fewplants can survive a pH
lower than 4.0. No tests were nade of the Gentral Chio site to
determine the level of any soluble trace el enents. (Sipul ation
No. 18.)

CBMRE determined that the pHof the soil in the barren
areas is too acidic to support plant growh. (Sipulation
No. 19.) Based on the potential acidity, 33.1 tons per acre
of pure agricultural |ine would have to be added to of f set
the additional acid which would be generated if all the pyrites
present inthe soil reacted. (Sipulation No. 23.) HEther
burying the acidic soil beneath the root zone of the vegetation
or treating the areas wth agricultural |ine woul d renedy the
violation. (Sipulation No. 25.)

(Decision at 2-3.) After presenting the foregoi ng, Judge Torbett
summar i zed the controversy as fol | ons:

The essential issue in this case is whether Respondent had
authority to i ssue the NO/ agai nst Applicant, Central Chio, under

its federal oversight authority of an approved state programin a
prinacy state. The application for review and the subsequent
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briefs have raised three prelimnary questions to answering the
utinate issue as to the validity of the NO/ which are:

(1) Wether § 1271(a)(1) of the Act authorizes CBMRE to
i ssue NO/ s agai nst individual operators in prinacy states for
viol ations discovered during federal oversight inspections.

(2) Wether the inplenenting regulation, 30 CF. R
843.12(a)(2), legitimately authori zes CBMRE to i ssue NOV s under
§ 1271(a)(1) of the Act.

(3) Wether N\R s response to the Ten-Day- Noti ce based
on its assessnent that there was no violation of Chio | awwas
i nappropriate or | acked good cause so that Respondent had
authority to reinspect Applicant's operations.

(Decision at 3.) Wth respect to the first two questions, Judge Torbett
concluded in his Decision that "the Secretary has bound this tribunal to
interpreting 8 1271(a)(1) as authorizing CBMRE to issue NO/ s under its
federal oversight authority” and "[i]t is nowwell settled that * * *
CBMRE is authorized to issue an NO/ under 30 US C § 1271(a) (1982) and
30 CF R 8843 .12(a)(2) when a state fails to take appropriate action in
response to a 10-day notice.” (Decision at 6, 9.) After explaining that
a challenge to CGBMs jurisdiction to issue the NOVis proper if based on
whet her INR s response to the TDN was i nappropriate or | acked good cause,
Judge Torbett reviewed the Sate law purportedly violated and AN\R s
response. He concluded that Central Chio's "failure to treat or cover

the admttedly toxic forming naterial s violated (hio | aw regardl ess of
the revegetation neasures taken" and that "(DNR s subsequent refusal to
pursue any enforcenent action was based on an arbitrary and capri ci ous
interpretation of (hio's programstandards, and as such, |acked good
cause." (Decision at 12.) dting Gentral Chio's failure "to overcone
[CBM's proof that (ONR's interpretation of Chio | awwas incorrect and that
[CBM had both statutory and regul atory authority to issue the NOV," Judge
Torbett sustained NOV No. 89-07-254-01 and di smssed CGentral Chio's
application for review (Decision at 13.) Gentral Chi o appeal ed.

Gentral Qhio, inits statenent of reasons (SR, continues wth the
issues and debate it initiated before Judge Torbett. Appellant argues that
Judge Torbett erred in his conclusions that 30 US C § 1271(a)(1) (1994)
and 30 CF.R 8 843.12(a)(2) properly authorize CBMto issue the subj ect
NO/in a prinmacy state and that (INR' s response to the TDN was
i nappropriate or | acked good cause. Appellant al so asserts that this Board
iswthout jurisdictionto review Judge Torbett's Deci sion.

The CGBMresponds that Judge Torbett was bound by the Secretary's
interpretation of the agency's authority and the Departnent's regul ations.
The CBMasserts that proper inplenentation of the surface mning | ans and
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regul ations required it to issue the subject NO/ as a surface mni ng
violation existed. The CBMcontends that Judge Torbett was correct in
ruling that AN\NR's refusal to enforce the lawwas arbitrary and capri ci ous
because the "either/or" approach was clearly contrary to Chio | aw

[1] The first part of CGentral Chio' s appeal rests on the notion that
CBM | acks authority to take enforcenent action concerning individual
violations alleged to exist ina prinacy state. Specifically, Central Chio
contends that the statute cited by GBM section 521(a)(1) of the Surface
Mning Gntrol and Recl anati on Act of 1977 (SMRA), 30 US C § 1271(a)(1)
(1994), does not expressly or inplicitly grant such authority to G8M To
hold that it does grant such authority, Appellant argues, renders
subsections (a)(2) and (a)(3) of section 521, 30 US C 88 1271(a)(2),
(a)(3) (1994), neani ngl ess.

Wien a state programis approved, the state assunes responsibility for
issuing mning permts and enforcing its regulatory program In Re Surface
Mning Regul ation Litigation, 627 F.2d 514, 519 (DC dr.), cert. denied,
454 US 822 (1981); Inre Surface Mning Regul ation Litigation, 627 F.2d
1346 (DC dr. 1980). Section 503(a) of SMIRA 30 US C § 1253(a)

(1994), authorizes the Secretary to grant a state excl usive jurisdiction
over the regul ation of surface coal mining and recl anati on operati ons on
non- Federal |ands, "except as provided in section 521." Section 504(b) of
SMRA 30 US C § 1254(b) (1994), provides for "Federal enforcenent, under
the provisions of section 521 of this title, of that part of a Sate
programnot being enforced by the Sate.” Both the plain |anguage of SMRA
and its legislative history clearly indicate that CGBMhas jurisdiction to
enforce any part of a state's programnot being enforced by that state.
Annaco v. CBV 119 IBLA 158, 162 (1991).

There is no question regarding CBMs authority to issue the TDN
This action was taken pursuant to section 521(a)(1) of SMRA 30 USC
§ 1271(a) (1) (1994), which provides that, in a state with prinacy, CG&V
cannot take enforcenent action when it discovers an apparent violation
until it notifies the state and gives the state 10 days in which to take
appropriate action to cause the violation to be corrected or to show good
cause for failure to do so. Based upon evi dence of uncovered toxic-formng
naterials in existence wthin the surface mning area, CG8Mi ssued the TDN
to NR Inresponse to this notice, (N\R advised CBMthat it was taking
no action on the alleged violation. Section 521(a)(1) provides that if

the Sate regulatory authority fails wthin ten days after
notification to take appropriate action to cause said violation
to be corrected or to show good cause for such failure and
transmt notification of its action to the Secretary, the
Secretary shall immedi ately order Federal inspection of the
surface coal mning operation at which the alleged violation is
occurring * * *,
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After determning that (ONR's response to the TDN did not show good cause
for failure to take action, CBMreinspected the recl anation site.

It is GBMs reinspection and actions thereafter, especially the NO/
issued pursuant to 30 CF. R 8§ 843.12(a)(2), which Gentral Chio asserts is
beyond CBM's authority under SMORA  However, it has been the position of
this Board that while a prinacy state has prinary jurisdiction for
enforcenent of an approved state program that jurisdiction is not
excl usive, and CGBMhas the authority to enforce the state programon a
m ne- by-mine basi s under proper circunstances. See, e.g., Qonsolidation
al Q. v. 3V 127 I BLA 192 (1993); WE GCarter, 116 |BLA 262, 266- 67
(1990); Donal dson Qeek Mning G. v. G&M 111 IBLA 289, 296 (1989). Such
enf or cenent 1 ncl udes | ssuance of an NO/ when the state regul atory
authority's response to a TDNis deened i nappropriate. |d.

The legislative history of this Act supports that concl usion.
ongress apparent|y anticipated that the Secretary woul d need to take
enforcenent action, short of taking over all or part of a state program
to guarantee conpliance wth SMRA As the final Senate report on SMRA
stat ed:

The Federal enforcenent systemcontained in this section,
whi | e predi cated upon the Sates taking the lead with respect to
programenforcenent, at the sane tine provides sufficient Federal
back-up to reinforce and strengthen Sate regul ati on as
necessary. Federal standards are to be enforced by the Secretary
on a mne-by-mne basis for all or part of the Sate as necessary
wthout a finding that the Sate regul atory programshoul d be
super seded by a Federal permt and enforcenent program

S Rep. No. 128, 95th Qong. 1st Sess. 88 (1977); HR Rep. No. 896,

94th ong. 2d Sess. 119 (1976). See also Turner Brothers, Inc. v. 3V

92 IBLA 320, 324-25 (1986). Smlarly, this report expla ned wth respect
to section 404(b) of the pending |egislation (section 504(b) in the final
version of SMRA "The Gommittee fully intends that under subsection 404(b)
the Secretary wll use the enforcenent authority granted hi munder
subsections 421(a)(1) through (4) [sections521(a)(1l) through (4) in the
final version of the Act], if a SSate wth an approved programfails to
enforce against an operator who is violating the Act." S Rep. No. 128,
95th ong. 1st Sess. 72 (1977). This reference to a singl e operator
supports CBMs position that in a state wth an approved program
enforcenent by CBMnay be on a mine-by-nine basis rather than requiring the
Secretary to first take over all or part of the state program

The regul ation at issue, 30 CF. R 8§ 843.12(a)(2), reads as fol | ows:

Wien on the basis of any Federal inspection other than
the one described in paragraph (a)(1) of this section [Federal
| ands program Federal program or Federal enforcenent of Sate
programunder section 521(b)], an authorized representative of
the Secretary determines that there exists a violation of the
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Act, the Sate program or any condition of a permt or

expl oration approval required by the Act which does not create an
i mmnent danger or harmfor which a cessation order nust be

i ssued under 8§ 843.11, the authorized representative shall give
awitten report of the violation to the Sate and to the
permttee so that appropriate action to cause the violation to be
corrected, or to show good cause for such failure, subject to the
procedures of § 842.11(b)(1)(iii) of this chapter, the authorized
representative shall reinspect and, if the violation continues to
exist, shall issue a notice of violation or cessation order, as
appropriate. No additional notification to the Sate by the
dfice is required before the issuance of a notice of violation
if previous notification was given under 8 842.11(b)(1)(ii)(B of
this chapter.

Gentral Ghio asserts that the authority given to CGBMthrough this
regul ati on exceeds the scope of SMRA as the schene defined by the
regul ati on has no basis in section 521.

Appel | ant argues that the enforcenent authority of CG8Mis clearly
explained in the statute. Appellant concedes that CBMhas the right under
subsection (a)(2) to issue cessation orders (GO s) when, during a Federal
inspection, it learns that a violation or condition exists that threatens
imnent and substantial harmand that CBVihas the right to issue NO/ s
under subsection (a)(3) when, during an inspection where CBMis the prinary
enforcenent authority, it discovers a violation whichis not threatening
imnent harm Appellant al so acknow edges that CBMnay i ssue GOs and
NO/ s under section 521(b), but only after it has initiated proceedi ngs to
revoke that state's prinmacy status. Appellant, however, contends that
authority to issue an NOV or QOis not conterrpl at ed |n section 521(a)(1)
If, after the mandatory inspection, CBMidiscovers an "inmnent danger"
condi t i on, it may issue a GQQ but onIy under the authority found in
section 521(a)(2). Qherw se, enforcenent renmains wth the Sate
regul atory authority, according to Appellant. Thus, Appellant contends,
30 CF R 8 843.12(a)(1) has no statutory foundation and any action
t her eunder shoul d not have been uphel d by Judge Torbett.

Judge Torbett's reviewof this natter was based on the Departnent’s
Satenent of Policy published in the Federal Register on March 3, 1983:
"Lpon examnation of the issue, the Departnent has concl uded that the
regul ation contained at 30 CF. R 843.12(a)(2) was properly and |awful |y
promul gated; therefore, there is no need to reconsider the issue.” 48 Fed.
Reg. 9199 (Mar. 3, 1983). U

1/ The CGBMwas presented wth a petition for rul enaking on My 30, 1986,
requestl ng in part that CBMrepeal its existing regul ations aut hor i zi ng the
i ssuance of Federal NO/ s in prinacy states. 51 Fed. Reg. 27197 (July 30,
1986). The DOrector, C8V) denied that part of the petition, reaffirmng
the Departnent’' s position that 8§ 843.12(a)(12) was properly pronul gat ed.
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In support of its viewthat the regulation is in excess of the
Departnent’ s power, Gentral Chio cited several district court cases to
Judge Torbett. Judge Torbett reviewed those cases in his Decision and
determned that the court in each case held that it was w thout
jurisdiction to entertain a challenge to the regulation. (Decision at 7-
8.) 2

Judge Torbett then referenced the fol |l ow ng Board deci si ons sustai ni ng
CBMs authority to issue an NO/ under section 843.12(a)(2) when a state
fails to take appropriate action in response to a TON  Donal dson O eek
Mning G. v. G3M 111 IBLA 289 (1989); Mario L. Mrcon, 109 IBLA 213
(1989); WIIlowbrook Mning @. v. G8V 108 | BLA 303 (1989); A abana By-
Products Qorp., Drunmond Goal Go. v. CGBM 103 | BLA 264 (1988); Peabody Goal
Q. v. &M 95 IBLA 204, 94 Interior Dec. 12 (1987); Bannock Goal (o. V.
M 93 IBLA 225 (1986); Turner Brothers v. G8V] 92 I BLA 320, 93 Interior
Dec. 199 (1986); Shammock Goal . v. GBM 81 IBLA 374 (1984). On
judicial review the respective district courts in Turner Brothers v. 8V
dv. No. 86-380-C slipop. at 3(ED la. Gt. 5 1987), and WI I owbr ook
Mning . v. Lujan, dv. No. 89-1223, slipop. at 7 (WD Pa. Jan. 19,
1993), while affirmng the Departnent’s action, declined to reviewthe
Departnent’ s authority to i ssue NOV s under the subject regul ation
because such chal | enges to rul enaki ng under SMIRA nust be brought in the
US DOstrict Gourt for the Dstrict of Gl unbia pursuant to 30 US C
§ 1276(a) (1) (1994). 3/ No successful challenge to CBMs authority to
i ssue an NOV pursuant to section 843.12(a)(2) has been decided by the
US Dstrict Qurt for the Dstrict of Gol unbi a.

Accordingly, we find no nerit in Gentral hio's chal l enge to Judge
Torbett's treatnent of this particular issue. Nothing in Appellant's
argunents suggests that this Board shoul d now di sregard its position
of sustaining CBVIs authority to issue NO/ s pursuant to 30 CF. R

fn. 1 (continued)

52 Fed. Reg. 21598 (June 8, 1987). An infornative discussion on the
background to the petition and an anal ysis of the regul ati ons was provi ded
as an appendi x to the published notice of the Drector's decision. 1d.
at 21599- 602.

2/ In an action for an injunction to enjoin the Secretary fromenforcing
a NOV issued by 8V} the district court in Qinchfield Gal (. v. Hodel,
640 F. Supp. 334 (WD Va. 1985), found that 8§ 843.12(a)(2) exceeded

the Secretary's statutory authority, the position taken by Appel | ant.

n appeal, the US Qourt of Appeals for the fourth Arcuit reversed in
dinchfield Goal . v. Departnent of the Interior, 802 F.2d 102 (1986),
on the grounds that the district court lacked jurisdiction to consider
the tenporary injunction where such review invol ved consi deration of the
validity of § 843.12(a)(2).

3/ In Donaldson Qeek Mning @. v. GBV dv. No. G89-0314-P (WD Ky.
July 18, 1991), the court affirned the I BLA deci sion w thout addressing
this issue. The action brought in Shammock Goal (. v. G8M Q.

No. 84-238 (ED Ky. May 13, 1987), was dismssed wthout prejudice
because the viol ation had been abat ed.
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§ 843.12(a)(2). Duly pronul gated regul ations have the force and effect

of lawand, thus, this Board has no authority to treat as insignificant

or declare invalid such duly promul gated regul ations. A pine Gonstruction
(. v. M 114 I1BLA 232, 238 (1990); Shammock Goal v. G5V 81 IBLA at 377,
see al so ANR Production G., 118 IBLA 338 (1991); WIfred FHoms, 34 IBLA
222 (1978). As the Board clearly explained in Gonsolidation Goal Go. .
M 127 I BLA at 194:

(onsol al so argues that a chal |l enge to Depart nent al
regul ati on 30 CFR 843. 12(a)(2) may properly be rai sed now before
this Board, as an issue on appeal. This argunent, too, has
previously been rejected by the courts and this Board: excl usive
jurisdiction over chall enges to regul ations promul gated to
inpl enent SMRA rests with the Lhited Sates Dstrict Gourt for
the Dstrict of lumbia. * * * This Board is therefore not the
proper forumfor such a regulatory challenge; nor it is a likely
pl ace to question the validity of a rule that we have regul arly
applied to require enforcenent action of the sort taken by CBMin
thi s case.

[2] The application of section 521(a) and 30 CF. R § 843.12(a)(2)
is inplenented under Departnental regulation 30 CF. R § 842. 11(b) (1), as
fol | ows:

An authorized representative of the Secretary shall immedi ately
conduct a Federal inspection:

(i) Wen the authorized representative has reason to believe
on the basis of infornation available to himor her (other than
information resulting froma previ ous Federal inspection) that
there exists a violation of the Act, this chapter, the applicabl e
program or any condition of a permt or exploration approval,
or that there exists any condition, practice, or violation which
creates an i mmnent danger to the health and safety of the public
or is causing or could reasonably be expected to cause a
significant, imnent environnental harmto land, air, or water
resour ces and- -

(ii)(A There is no Sate regulatory authority or the Gfice
is enforcing the Sate program* * *; or

(B (1) The authorized representative has notified the
Sate regulatory authority of the possible violation and nore
than ten days have passed since notification and the Sate
regul atory authority has failed to take appropriate action to
cause the violation to be corrected or to show good cause for
such failure and to informthe authorized representative of its
response. After receiving a response fromthe Sate regul atory
authority, before inspection, the authorized representative shal |
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determine in witing whether the standards for appropriate action
or good cause for such failure have been net * * *;

(2) For purposes of this subchapter, an action or response
by a Sate regulatory authority that is not arbitrary,
capricious, or an abuse of discretion under the state program
shal | be consi dered "appropriate action” to cause a violation to
be corrected or "good cause" for failure to do so.

(3) Appropriate action includes enforcenent or other action
aut hori zed under the Sate programto cause the violation to be
correct ed.

(4) God cause includes: (i) Wider the Sate program the
possi bl e violation does not exist; (1i) the Sate regul atory
authority requires a reasonabl e and specified additional tine
to determne whether a violation of the Sate programdoes exi st;
(iii) the Sate regulatory authority |acks jurisdiction under the
Sate programover the possible violation or operation; (iv) the
Sate regulatory authority is precluded by an admnistrative or
judicial order froman admnistrative body or court of conpetent
jurisdiction fromacting on the possible violation, where that
order is based on the violation not existing or where the
tenporary relief standards of section 525(c) or 525(c) of the Act
have been net; or (v) wth regard to abandoned sites as defined
in § 840.11(g) of this chapter, the Sate regulatory authority is
diligently pursuing or has exhausted al |l appropriate enforcenent
provi sions of the Sate program

(Ewhasi s supplied.) The requirenent for action is dependent upon the
facts of the particul ar case.

As noted, CGBMnotified AONR by TDN that "(perator [Permt D 0127] has
failed to properly cover or treat toxic formng materials on mne year 3 in
the wat ershed of P-005," (TDN X-89-07-254-02 TV01). The (IN\R responded on
March 21, 1989, as fol | ows:

The Ovision did not address the potential toxicity of
mne year 3 when it considered the soil sanple data submtted
wth the phase Il bond rel ease request. There was no par anet er
of the anal ysis which indicated that neeting the revegetation
requi renents would be a problem A the tine of the bond rel ease
i nspection, the Ovision neasured total barren area on year 3 as
being wel | within allowabl e tol erances as there was not nore than
1,400 square feet in existence. S nce the requirenents of the
revegetation rule were net, the Dvision can not see the validity
inattenpting to apply OAC 1501: 13-9-14(J)(1) to the sane area
agai n as sone separate and absol ute perfornmance standard unto
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itself. The responsibility to cover or otherw se treat toxic-
acid formng nmaterials has been net in that they are not present
insufficient quantities or |ocations so as to precl ude the
attai nnent of the future intended | and use.

There is no water nonitoring data provided by CBVwhi ch
refl ects an unaccept abl e di sturbance to the quality of surface or
groundwater in the permt or adjacent area in contradiction to
(RC 1513. 16(A) (10) or (14).

There is no data in this TDN or the previ ous one that
shows that the requirenents of QRC 1513.16(A(2),(3) " * * *
and to cover all acid forming and other toxic nmaterials in
order to achieve an ecol ogically sound | and use * * * or (18).

No violation exists and no enforcenent action in proposed.
5to Sipulations.)
The C8M advi sed (DN\R

The DOvision's response i s considered to be inappropriate for the
fol | ow ng reasons.

The response indicates that the size of areas wth exposed
toxics to be treated is defined by the barren area criteriain
the revegetation success standards (OAC 1501: 13-09-15(E)) once
veget ation has been established. This, in essence allows that
one percent of the reclained area (Wth no single area bei ng
greater than 3,000 square feet) can be left wth exposed toxics.

This represents a wai ver or exenption fromthe program

requi renent to treat exposed toxics (OAC 1501: 13-9-14(J)(1) and
is not supported in the Dvision' s response; nor, can such an
exenption be found in the approved Sate program

The indication that water nonitoring data needs to refl ect
an unaccept abl e di sturbance to the quality of surface and or
ground water before an area of exposed toxi cs needs to be covered
al so cannot be found in the approved program The standard to
cover exposed toxics is a separate and i ndependent standard that
is applicable to surface coal mning and recl anati on operations
t hroughout their exi stence.

The Dvision's response indicating that the requirenent to
cover exposed toxics is only applicabl e when ot her perfornance
standards are not conplied wth is considered to be an arbitrary
and capricious interpretation of the Chio program

6 to Sipulations.)
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The AO\R did not seek an infornmal review of CBMs deternmnation
pursuant to 30 CF. R 8§ 842. 11(b)(1)(iii)(A. However, Gntral o
applied for a reviewof the NO/ issued on March 22, 1989. In its request,
Gentral Ghio asserted that the NOV was "based upon an arbitrary and
capricious interpretation of Chio's pernanent regulatory programand its
application” and that the NO/ "interprets and applies the laws of the Sate
of Chioinrelation to subjects regulated by the Sate but in a nanner
different fromand inconsistent wth the Sate of Chio's interpretation and
application of its regulations.” (Application for Reviewat 2, 3.)

The nerit of this appeal, therefore, depends on whether (DN\R s
response to the TDN was i nappropriate or | acked good cause. Upon
reviewng this issue, Judge Torbett reasoned as fol | ons:

Under the federal regul ations, appropriate action "incl udes
enforcenent or other action under the state programto cause the
violation to be corrected.” 30 CF.R 842 . 11(b)(1)(ii)(B(3).
Good cause includes when "[u]nder the Sate program the possibl e
violation does not exist." 30 CF R 842 11(b)(1)(ii) (B (4)(i).

I n determni ng whet her (DNR s response was either inappropriate
or lacking good cause, this tribunal nust defer to the state's
interpretation of its ow good cause, this tribunal nust defer to
the state's interpretation of its own laws. 7/ For nany years,
the standard used by the Departnent in evaluating the state
response was only whether the state action was "desi gned to
secure abatenent of the violation." 47 Fed. Reg. 35,627, 35,628
(August 16, 1982). Wiile retaining this general standard, the
Departnent has grown nore pernissive toward state responses in
recent years. See Harman Mning Gorp. v. GBVRE, 110 | BLA 98
(1989) (deciding whether CBMRE val idly 1 ssued the NO/ s requires
evaluating DMR S determination under the Mrginia Sate
progranm). Because prinacy states have the prinary enforcenent
responsibility, "it is therefore the approved state program
rather than the Act, that wll be used to determne whether a
state action, taken in response to a federal 10 day notice, is
appropriate or constitutes good cause." 53 Fed. Reg. 26, 728,
26,732 (July 14, 1988) (citing Sen. Rep. 128, 95th (ong. 1st
Sess. 92 (1977)).

7/ "Inplenentation of the goal of state prinacy requires that
CBMRE defer to a state's interpretation of its own regul ations as
along as that deference occurs wthin the framework of careful
oversight." 53 Fed. Reg. 26,732 (July 14, 1988).

In this case, N\Rinsists that |eaving toxic formng
naterials untreated is not a violation of Chio lawin the first
pl ace as long as the revegetation standards have been net. This
tribunal nust defer to this interpretation "unless it determnes
that the state conclusion was arbitrary, capricious or an abuse
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of discretion.” 53 Fed. Reg. 26,728, 26,728 (July 14, 1988); see
also, 30 CF R 8§ 842.11(b)(1)(i1)(B(2). 8 The hio regul ation
in controversy nandates that:

8 30 CFR 8842 11(b)(1)(ii)(B(2) states that: "For

pur poses of this subchapter, an action or response by a Sate
regul atory authority that is not arbitrary, capricious, or an
abuse of discretion under the state programshal | be consi dered
"appropriate action” to cause a violation to be corrected or
"good cause” for failure to do so.

Any acid formng, toxic formng, conbustible materials, or any
other waste naterial exposed, used, or produced froma coal
mni ng operation shall be:

(a) PRaced in such a nanner so as to:

(i) Isolate said materials to mnimze contact wth water;
(ii) Prevent adverse effects on plant growth and | and use.

(c) Qovered with four feet of nontoxic and nonconbusti bl e
material or treated to a nontoxi c and nonconbusti bl e state.

Chi o Administrative Gode § 1501: 13-9-14(J) (1), quoted in
Respondent's Brief at p. 8.

(hio's onservation of Natural Resources Act, under which
t he above regul ati on was promul gated, establishes the general
perfornance standards of the approved Sate program Section
1513. 16(A of that statute provides in part that:

Any permit issued under this chapter to conduct coal mning
operations shall require that the operations neet ALL applicabl e
perfornance standards of this chapter AND such other requirenents
as the chief of the division of reclanation shall, by rule,
adopt. General perfornmance standards shall apply to all coal
mning and recl amati on operations and shal | require the operator
at a MNMMto do ALL of the foll ow ng (enphasi s added):

(2) Restore the land affected to a condition
capabl e of supporting the uses that it was capabl e of
supporting prior to any mning, or higher or better
uses of which there is a reasonabl e |ikelihood so | ong
as the uses do not present any actual or probabl e
hazard to public health .

(10) Mnimzing the disturbance to the prevailing
hydr ol ogi ¢ bal ance at the mne site and i n associ at ed
offsite areas and to the quality of water in surface
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and groundwat er systens both during and after coal
mni ng operations and during recl amati on.

(14) BEnsure that all debris, acid-formng
naterials, toxic naterials, or materials constituting
a fire hazard are treated or buried and conpacted or
ot herw se di sposed of in a manner designed to prevent
contamnation of ground or surface waters and that the
contingency plans are devel oped to prevent sustai ned
conbusti on; and

(18) Establish on the regraded areas and al |
other lands affected, a diverse, effective, and
per manent vegetative core of the sane seasonal variety
native to the area of land to be affected and capabl e
of self-regeneration and pl ant succession at | east
equal in extent of cover to the natural vegetation of
the area, except that introduced species may be used in
the revegetation process where desirabl e and necessary
to achi eve the approved postmning |and use pl an.

Chio Sat. Ann. § 1513.16(A)(2), (10), (14) and (18) (1990).

(DN\R's "either-or' approach to interpreting the state
programstandards is blatantly contrary to the Chio statute,
which clearly requires Applicant, at a mninum to treat toxic
nmaterial in addition to reestablishing vegetation. A though
(N\R's decision is evaluated under Ghio law it shoul d be noted
that "[t]he Sate programnust be 'no | ess stringent than, neet
the mni numrequirenents of, and include al|l applicable
provisions of the Act' and be 'no less effective than the
Secretary's regulations in neeting the requirenents of the Act.

[53] Fed. Reg. 26,728, 26,737 (July 14, 1991) (quoting 30 CF. R
88 730.5 and 732.15(a)). The pertinent federal regul ations,

30 CF.R 88 816.41(f), 816.102(f) and 816.111, i npose

i ndependent standards for treating toxic material s and for
revegetation. In recognition of the fact that "[f]ederal
standards i nposed by the Act are thus enforced through the state
program” the Chi o programstandards nust be independent of one
another like their federal counterparts. Despite the standard of
deferring to a state regulatory authority' s interpretation, "this
rule is not intended to elimnate enforcenent obligations which
exi st under any state program” 53 Fed. Reg. at 26,735. (N\R's
interpretation of (hio lawdisregards its clear obligation to
enforce the revegetati on and toxi c-treat nent standards as

nmut ual | y excl usi ve.

(Decision at 10-12.)

Gntending error in Judge Torbett's Decision, Gentral Chi o argues
that the response by NR was not arbitrary, capricious, or an abuse
of discretion when construing the State program It asserts that (N\R
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appropriately "recogni zed that the two state standards in question overlap
and can be net by examning revegetation success,” (SR at 11), and that
Judge Torbett should not have substituted his own interpretation of the
hio program Appel lant further argues that under (NR's own construction
of its program a violation of the Sate programdoes not exist.

Therefore, Central Chio asserts, (XN\R's response denonstrated good cause
for not pursuing further action.

V¢ cannot agree with Appellant. Scrutiny of the Sate programl eads
to the concl usi on reached by Judge Torbett, the existence of a clear
obligation to enforce the revegetation and toxi c-treatnent standards as
mitual |y exclusive. V¢ find that Judge Torbett's anal ysis above is a
proper and an accurate surmary of the principles prevailing in this case.
Hs careful anal ysis denonstrates that the only reasonabl e interpretation
of the Ghio law at issue, especially when construed wth SMIRA results in
t he concl usi on reached in the appeal ed Decision. Appellant has not
i ntroduced any evi dence or argunent whi ch woul d establish that the Decision
was in error.

Wien, in response to a TDN the Sate agency refused to take action
because it did not consider the activity at issue to be in violation of the
Sate program and the interpretation of the statute advanced by the Sate
agency was contrary to both the intent of SMIRA and a reasonabl e
interpretation of Sate law it was proper for CBMto construe the Sate of
(hi0's response as inappropriate and to proceed with a Federal inspection.

See Paul F. Kuhn, 120 IBLA'1, 31, 98 Interior Dec. 231, 247 (1991).

As stipulated by Appellant, the toxic content in the soil net the
definition of toxic-formng naterials under Chio law (Sipulation No. 7.)
Thus, the resulting inspection and NOV becane the only proper course of
action for GBMto pursue in light of N\Rs response. hder the
regul ati ons, (DNR s response was not "appropriate action" because the
violation was not abated, nor did the response constitute good cause
i nasnuch as the violation did exist under a reasonabl e and proper
interpretation of the Sate program Accordingly, the NO/ nust be
sust ai ned.

[3] FHnally, we address Appellant's claimthat this Board has no
authority to reviewthe subject natter of this appeal. GCentral Chi o bases
this argument on an assertion that the statutes and regul ati ons invol ved
here, 30 US C § 1255 (1994) and 43 CF. R 88 4.1160 and 4. 1180, while
providing a review process for NO/s and QOs issued under the authority of
sections 521(a)(2) and (a)(3), do not provide for such review of actions
under section 521(a)(1).

The CGBMwas bound by section 521(a)(1) to oversee enforcenent of
the Sate program Wen (ONR failed to take action to enforce the Sate
programfol l ow ng recei pt of the TDN CBMwas obliged to i ssue the NOV.
See onsolidation Goal G., 127 IBLA at 194. In conjunction wth CBVIs
authority to issue the NO/ under 43 CF. R 8§ 843.12(a)(2), the Departnent
has provided in 43 CF. R § 843.16 that an aggrieved party nmay apply for
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reviewof CBMIs action, as well as request a hearing in the matter, under
43 CF.R Part 4. However, the procedural regulations found in 43 CF. R
Part 4, Subpart L (Special Rules Applicable to Surface Gal Mning Heari ngs
and Appeal s), do not specifically speak to NO/ s issued pursuant to
section 843.12(a)(2). G. 30 CF.R 88 4.1160, 4.1180. However, if there
is a"gap" inthe procedural regulations wth respect to this natter, 4/ it
Wil not work to frustrate the jurisdiction of this Board. The Secretary
has del egated authority to this Board to "decide finally for the Departnent
appeal s to the head of the Departnent fromdecisions rendered by
Departnental officials relating to: (iii) the conduct of surface coal

mni ng under the Surface Mning Gontrol and Recl amation Act of 1977."

43 CF.R 8§ 4.1(b)(3); see also, 43 CF.R 8§ 4.1101(a). An Administrative
Law Judge is a Departnental official rendering decisions relating to
surface mning. Ve find no nerit in Appellant's challenge to jurisdiction.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

4/ The CBMargues that there is no gap in enforcenent inasnuch as the
authority for § 843.12(a)(2) may be found in § 521(a)(3). This argunent
was not addressed herein as the Board finds its discussion infrato be
ufficient.

140 | BLA 16

WAW Ver si on



| BLA 92-73
ACDRESS SHEET

D Mchael Mller, Esq.

Charles H Qooper, Jr. Esq.

Porter, Wight, Morris & Arthur

41 Hgh Sreet

@l unbus, Chi 0 43215

For Appellant, Central (hio Goal Conpany

Vyne A Babcock, Esq.

US Departnent of the Interior
Gfice of the Solicitor

Ten Parkway Center, Room 385

A ttsburgh, PA 15220

For CaM

Admini strative Law Judge David Tor bet t
Qourt International Building

2550 Lhiversity Avenue

Suite 416 North

S. Paul, MN 55114

140 IBLA 1

WAW Ver si on



